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1. INTRODUCTION 

1. In this Order. we dismiss without prejudice the above-captioned applications to provide 
service in the 2155-2175 MHz band, which has been allocated for fixed and mobile services, including 
Advanced Wireless Services (AWS).' We also deny petitions for forbearance associated with two of the 

' Advanced Wireless Services is the collective term we use for new and innovative f ixed and mobile terresuial 
wireless applications using bandwidth that is sufficient for the provision of a variety of applications, including those 
using voice and data (such as Internet browsing, message services, and full-motion video) content. Although AWS is 
commonly associated with so-called third generation (3G) applications and has been predicted to build on the 
successes of such current-generation commercial wireless services as cellular services and Broadband Personal 
Communications Services (PCS), the services ultimately provided by AWS licensees are limited only by the fixed 
and mobile designation of the SpeClNm that we allocate for AWS and the service rules that we ultimately adopt for 
the bands. With regard to the 20megahertz block at 2155-2175 MHz, the 2160-2165 MHz band was already 
allocated for non-Federal Government fixed services and mobile services. See 47 C.F.R. Pans 21,22, and 101. In 
cconrinued.. ..) 
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above-captioned applications, and we dismiss related petitions to deny and a petition for reconsideration 
as moot. We find that the petitions for forbearance are not in the public interest. In addition, we find 
that the pub\\c interest is best served by first seeking pubhc comment on how the band should be used 
and licensed. We therefore dismiss all pending applications and related pleadings, without prejudice, in 
recognition of our plan set out below to expeditiously initiate a Nlemaking process to consider service 
rules for the 2155-2175 MHz band (also referenced herein as the “AWS-3” band). 

11. FORBEARANCE PETITIONS 

A. Background 

2. On May 5,2006. M2Z Networks, Inc. (M2Z) filed an application seeking an exclusive, 
nationwide 15-year license in the 2155-2175 MHz band lo operate a wireless broadband network using 
Time Division Duplexing (TDD), Orthogonal Frequency Division Multiple Access (OFDMA). and 
Advanced Antenna System (AAS) technology? M2Z proposed that this spectrum be licensed to it free of 
charge. with a poliion of certain receipts based on its services paid to the US. Treasury.’ On September 
I ,  2006. M2Z filed a related forbearance petition. under Section 1O(c) of the Communications Act of 
1934, as  amended (the Act), and Section 1.53 of the Commission’s rules: in connection with its 

(Continued from previous page) 
the A WS Allocafion Third Reporr and Order. the 21 65-2 I80 MHz band was reallocated for fixed and mobile 
services, including AWS. See Amendment of Part 2 of the Commission’s Rules to Allocate Specuum Below 3 GHz 
for Mobile and Fixed Services to Support the Introduction of New Advanced Wireless Services, including Third 
Generation Wireless Systems, ET Docket No. 00-258. ThirdRepon and Order, Third Nofice of Proposed 
Rulemaking and Second Memorandum Opinion and Order. I8 FCC Rcd 2223,2238 1 28 (2092) (A WS Allocafion 
Third Reporf and Order & NPRM). In the A WS AUocafion Eighrh Report and Order, the Commission allocated 
2155-2160 M H Z  for fixed and mobile services, including AWS, and designated the entire 2155-2175 M H z  band as 
AWS spectrum. See A WS Allocation Eighth Repon and Order, 20 Rc Rcd at 15872 19. 

See Application of M2Z Networks, Inc. for License and Authority to Provide a National Broadband Radio Service 
in the 2155-2175 MHz Band (filed May 5,2006) (M2Z Application). On September 1,2006, M2Z amended the 
Application to incorporate by reference a separately filed forbearance petition. See Letter from W. Kenneth Ferree, 
Esq., to Marlene Donch. Secretary. FCC (Amendment 10 Pending Application, filed Sept. 1,2006). See also infra 
note 5; Wireless Telecommunications Bureau Sets Pleading Cycle for Application by M2Z Networks. Inc. 10 be 
Licensed in the 2155-2175 MHz Band, WT Docket No. 07-16, Public Nofice, 22 FCC Rcd 4442 (2007) (PN setting 
Pleading Cycle on MZZApplicarion). 

’ M2Z proposes as a license condition that it “may make available ‘Premium Service’ on a subscription basis, in 
which event it shall pay to the U.S. Treasury, on an annual basis, a voluntary usage fee of 5% of the gross revenues 
derived from such Premium Service.” See M2Z Application at Appendix 2. Section IMc). 

See 47 U.S.C. § IM)(C): 47 C.F.R. § 1.53. 4 
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application? On March 2,2007, NetfreeUS, LLC (NetfreeUS) filed a similar forbearance petition in 
connection with its application to provide service in the same band! 

3. In seeking forbearance, M2Z states that it  is not asking the Commission to abdicate its 
responsibility to determine whether “the public interest, convenience, and necessity will be served” by 
accepting and granting M2Z‘s application.’ Rather, M2Z avers that the forbearance process itself 
provides a specific public interest standard of review for its petition and, by reference, M2Z’s 
application! M22 also notes that Section 7 of the Act, 47 U.S.C. 5 157. provides that the Commission 
“shall determine whether any new technology or service proposed in a petition or application is in the 
public interest within one year after such petition or application is filed.”’ M2Z asserts that the 
Commission repeatedly has invoked Section 7 to promote “innovative polices and licensing models that 
seek to increase communications capacity and efficiency of spectrum use, and make spectrum available 
to new uses and users.’”’ 

4. M22 seeks forbearance from Sections I .945(b) and (c) of the Commission’s rules. to the 
extent that the enforcement of any provision of these tules would block the acceptance and grant of 
M2Z’s application. Section 1.945(b) provides that “[nlo application that is not subject to competitive 
bidding under Section 3090) of the Communications Act will be granted by the Commission prior to the 
3 I SI day following the issuance of a Public Notice of the acceptance for filing of such application or of 
any substantial amendment thereof, unless the application is not subject to Section 309@) of the 
communications Act.”” Section 1.945(c) sets forth the standard for granting wireless license 

See Petition of MZZ Networks, Inc. for Forbearance under 47 U.S.C. 0 160(c) Concerning Application of Sections 
1.945(b) and (c) of the Commission’s Rules and Other Regulatory and Statutory Provisions. filed Sept. 1,2006 
(MZZ Petition); On February 16, 2007. the Bureau invited public comment on the MZZ Petition. See Pleading Cycle 
Established for Comments on Petition of M2Z Networks. Inc. for Forbearance under 47 U.S.C. 5 16O(c) to Permit 
Acceptance and Grant of Its Application for a License to Provide Radio Service in the 2155-2175 MHZ Band, WT 
Docket No. 07-30, Public Norice, 22 FCC Rcd. 335 I (2007). As set forth in the February 16,2037, Public Notice, 
given the issuance of the PNSerring Pleading Cycle on MZZApplication, to the extent that M2Z has asked for 
forbearance to accept its application for filing, that portion of the Forbearance Petition is moot. See id. 

5 

Petition for Forbearance under 47 U.S.C. 5 l60(c) Concerning Application of Sections I .945(b) and (c) of the 
Commission’s Rules and Other Regulatory and Statutory Provisions. filed by NetfreeUS. LLC. on March 2,2007 
(NetfreeUS Petition). 

See47 U.S.C. $ 160(aX3). R 

M2ZPetition at 16 citing 47 U.S.C. $ 157(b) 

’(’ M2Z Petition at 16 11.55 (quoting Promoting Efficient Use of Specmum Through Elimination of Barriers to the 
Development of Secondary Markets. Report and Order and Further Notice of Proposed Rulemalting, 18 FCC Rcd 
20604. p 57 (2003). and citing Application of Hye Crest Management, Inc. for License Authorization in the Point-to. 
Point Microwave Radio Service in the 27.5 to 29.5 GHz Band and Request for Waiver of the Rules, Memmndum 
Opinion and Order, 6 FCC Rcd 332, f 28 (1991). which granted an exclusive license for 1.000 megaherrz of 
underutilized spectrum in the 28 GHz band for an innovative video distribution service comprised of multiple low 
power transmitters because the proposed service was “imaginative. technically feasible, and consistent wilh the 
statutory mandate of Section 7 of the Communications Act, which charges the Commission 10 encourage the 
provision of new technologies and service to the public”). See also NetfieeUS Petition at 15 (noting that Hye Crest 
Management was a predecessor-in-intt to Speedus Corp.. which owns NetfreeUS). 

‘ I  47 C.F.R. 0 I .945(b) 
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applications and provides that the Commission will grant a wireless license apphcation without a hearing 
if the application is proper on its face and if the Commission finds that the following five criteria are met: 
( I )  there are no  substantial and material questions of fact; ( 2 )  the  applicant is legally, technically, 
financially, and otherwise qualified; (3) a grant of the application would not involve modification, 
revocation, or non-renewal of any other existing license; (4) a grant of the application would not preclude 
the grant of any mutually exclusive application; and (5 )  a grant of the application would serve the public 
interest, convenience, and necessity.” 

5 .  M2Z contends that enforcement of these rules in the cnntext of M2Z’s application is not 
necessary to protect consumers or to ensure that M2Z‘s charges, practices, classifications, and 
regulations are just and reasonable and are not unjustly or unreasonably discriminat~ry.’~ Moreover, 
M2Z contends that forbearance from Sections 1.945(b) and (c) in this instance satisfies Section 10’s 
public interest test, which requires us to consider whether forbearance will promote competitive market 
conditions,“ because it  will increase the level of competition in the broadband and telecommunications 
market by allowing new entry by M2Z as a Commercial Mobile Radio Service (CMRS) provider.” 
According to M22, a grant also will deliver additional public interest benefits by spurring innovation in 
the consumer electronics market, augmenting universal service, and promoting economic growth through 
broadband deployment.I6 For these reasons, M2Z contends that the Commission must forbear from 
applying any provision of Sections I .945(b) and (c) that would block the acceptance and grant of M Z s  
application. 

6. NetfreeUS’s forbearance petition is premised upon many of the same arguments as M2Z‘s 
pet ition.” Like M2Z. NetfreeUS proposes to provide free, nationwide broadband service, although 
NetfreeUS proposes to provide this service “under a unique plan for nationwide secondary-market 
licensing that allows entrepreneurs, new entrants and municipalities to participate in providing services 
on a ‘private commons’ hasis.”’* While agreeing with M Z  that the Commission must forbear from 
applying Section 1.945 to avoid a determination of mutual exclusivity, NetfreeUS also argues that “no 
determination of nonexclusivity should be. construed to give M2Z the right to foreclose Commission 
consideration of competing  application^."'^ Rather, NetfreeUS contends that we should exercise 
forbearance by using regulatory tools other than competitive bidding to license the 2155-2175 MHZ band. 
Specifically, NetfreeUS proposes that we establish a May 1,2007 cutoff date for applications to use the 

21 55-2175 MHz band. If there are multiple applications, NetfreeUS states that the Commission should 
announce a 60-day deadline by which applicants may jointly propose a settlement to remove any 

’’ See 47 C.F.R. 5 I .945(c). 

l 3  See M2Z Petition at 21-24. 

l4 See 47 U.S.C. 5 160(b) (quoted in paragraph II.B, infra) 

Is See M2Z Petition al24-32 (claiming that forbearance will promole competitive entry into multiple product 
markets, that a free service will promote service and price competition, and that forbearance will speed M2Z’s 
delivery of the many public interest benefits of its proposal). 

Id. lb 

” See NetfreeUS Petition a1 5-17. See o h  NetfreeUS Reply to M2Z Consolidated Opposition to Petitions to Deny 
at 6-8. 

I* NetfreeUS Petition at I I .  

l9 NetfreeUS Reply to M2Z Consolidated Opposition to Petitions to Deny at 17. 

A 
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conflicts that would otherwise result in all or some of the applications being declared mutually 
exclusive.a If no joint settlement is filed and accepted by the Commission, NetfreeUS states that the 
Commission can then proceed without delay to auction or use other means of assignment. 

7.  Many parties filed comments regarding M2Z's forbearance petition.2' At the same time. 
M2Z filed additional comments. supporting its original forbearance petition.22 M2Z argues that under 
hoth Sections 7 and IO of the Act. the Commission should grant M2Z's application. asserting that the 
public interest in granting this application is paramount over unnecessary regulation.u M2Z contends 
that the "public interest is best served when beneficial technologies are made available without undue 

Sections 7 and 
They argue that deploying new services to the public in a rapid manner is a key feature of both 

B. Discussion 

8. Section I O(a) of the Act requires the Commission to forbear from applying any regulation or 
provision of the Act to telecommunications carriers or telecommunications services, or classes thereof, if 
the Commission determines that the following three criteria are satisfied 

(1) Enforcement of such regulation or provision is not necessary to ensure that the charges, 
practices, classifications, or regulations by, for, or in connection with that 
telecommunications carrier or telecommunications service are just and reasonable and 
are not unjustly or unreasonably discriminatory; 

(2) Enforcement of such regulation or provision is not n e c e s s q  for the protection of 
consumers; and 

2'' Id. at 18-20 

*' See, e.g., AT&T Comments in Opposition to MZZ Petition for Forbearance, WT Docket No. 07-30 (filed March 
2,2007); CTIA Opposition to M2Z Pelition for Forbearance, WT Docket No. 07-30 (filed March 19.2007); 
NATOA Comments on M2Z Application and Petition for Forbearance. WT Docket No. 07-30 (filed March 19, 
2007); NASUCA Comments on M2Z Application and Petition for Forbearance. WT Docket No. 07-30 (filed March 
19.2007); and WCA Opposition to M2Z Petition for Forbearance, WT Docket No. 07-30 (filed March 19,2007). 
See also MetroPCS Reply to M2Z Consolidated Opposition to Petitions to Deny at 11-14; Verizon Wireless Reply to 
M2Z Consolidated Opposition to Petitions to Deny at 2-5. Some reply commenters challenge M Z s  assertion that it 
proposes a new service using new technology under Section 7 of the Act. See, e.&. CTIA Reply to M2Z 
Consolidated Opposition to Petitions to Deny at 12-15; Verizon Wireless Reply to M2Z Consolidated Opposition to 
Petitions to Deny at 4-5. 

'' See M2Z Comments (filed March 19.2007); M2Z Consolidated Opposition to Petitions to Deny (filed March 29. 
2007) (MZZ Consolidated Opposition to Petitions to Deny); M2Z Consolidated Motion to Strike and Dismiss 
Petitions to Deny and Alternative Proposals (filed March 29, 2007); Supplement to M22 Consolidated Opposition to 
Petitions to Deny (filed March 28,2007): M2Z Consolidated Motion to Dismiss Alternative Proposals (filed March 
29,2007). 

'3 See M2Z Comments at 3-7. See also M2Z April 3,2007 Reply Comments. M2Z also asserts that its forbearance 
petition is not rendered moat by the existence of alternative proposals. Id. at 13- 16. 

?' See M2Z Comments at I2 

?' See MZZ Comments at I 2 
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(3) Forbwance from applying such provision 01 regulation is consistent with \he P&,~\C 
interest.26 

Section IO@) of the Act specifies that, in making the public interest determination under the third prong 
of the three-pan forbearance standard, “the Commission shall consider whether forbearance from 
enforcing the provision or regulation will promote competitive market conditions. including the extent to 
which such forbearance will enhance competition among providers of telecommunications services.”27 
Section I O(b) further specifies that, “lilf the Commission determines that such forbearance will promote 
competition among providers of telecommunications services, that determination may be the basis for a 
Commission finding that forbearance is in the public interest.”*’ Section lO(c) provides that “[alny 
telecommunications carrier, or class of telecommunications carriers, may submit a petition to the 
Commission requesting that the Commission exercise the authority granted under this section with 
respect to that carrier or those carriers, or any service offered by that carrier or tamers."*' 

9. As noted above, a petition under Section IO must demonstrate that forbearance from 
applying a provision or regulation is consistent with the public interest. We find that the petitions of 
M2Z and NetfreeUS for forbearance from Sections 1.945(b) and 1.945(c) fail to demonstrate that such 
action is in the public interest.M These provisions are designed, in large part, to ensure that the 
Commission has a sufficient basis upon which to determine whether the grant of a given license 
application will best serve the public interest. For example, under Section 1.945(b), the Commission 
provides opportunities for challenging an application in order to develop a full public record upon which 
to evaluate the application, while Section I .945(c) ensures that the Commission considers such relevant 
factors as the applicant’s technical. financial, and other qualifications.)’ Neither M2Z nor NetfreeUS has 
provided any convincing reasons to conclude that their proposed licensing approaches have advantages 
that would outweigh the public interest benefits of these rules. While their proposed approaches may 
result in the issuance of a license sooner than conforming to established processes, such licensing would 
come at the expense of establishing a complete record that enables the Commission to consider all of the 
relevant factors in determining whether to grant a license without a hearing. In short, a potentially 
speedy but ill-considered licensing process does not serve the public interest. Moreover, as set out in 
detail below, the various filings made in this proceeding that oppose M2Zs  and NetfreeUS’s applications 

26 47 U.S.C. 5 160(a). 

*’47 U.S.C. 8 160(b). 

2R id. 

’’ 47 U.S.C. 3 160(c). 

’O In addition. we note that even if we granted the petitions for forbearance, !his would no1 result in an automatic 
grant of the license. Indeed. all M2Z and NetfreeUS are seeking is relief from imposition of certain Commission 
rules relating to how and when the Commission could consider their applications for license in the 2155-2175 MHz 
band. 

See 47 C.F.R. 5 1.945(b)-(c). M2Z argues that compiling a complete public record would enable incumbent 
broadband providers to propose ‘We adoption of lechnical standards and service rules that fit their own business 
plans while creating barriers to truly new potential market entrants.” M2Z Petition at 29. We believe the public 
interest would be better served if the Commission received the considered views of all interested parties. including 
incumbent providers. Once we have a complete public record, we can make a determination about the technical 
standards and service rules that best serve the public inrerest and do not unduly impede compelirive entry into the 
broadband market. 

6 
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or  propose competing uses of the band support our conclusion that a grant of either of these two 
applications without adhering to the requirements of Section 1.945 would disserve the public interest. 

309(j) competitive bidding requirements to its application,” as well as its generalized request for 
forbearance from applying “any other rule, provision of the [Communications] Act, or Commission 
policy” to the extent they would “impede” our acceptance and grant of its application?’ should also be 
denied as inconsistent with the public interest.% As discussed in detail below in connection with our 
disposition of the  pending applications, before authorizing spectrum uses, we  typically first conduct a 
rulemaking proceeding to obtain public comment on how the band should be used and l i ~ e n s e d ? ~  
Beginning with the promulgation of Section 309(j), we have most commonly determined. after 
consideration of the public comment filed in the applicable rule making, that a licensing framework that 
permits the filing and acceptance of mutually exclusive applications. which are then required by statute 
to be resolved through competitive bidding, would best serve the public interest for the types of spectrum 
use proposed by M2Z and NetfreeUS. Indeed, we have concluded in the past that this type of framework 
best serves the public interest because it is the one most likely to result in the selection of licensees that 
will value the spectrum the most and put it to its highest and most efficient use?6 

IO. Moreover, we find that a grant of M2Z’s request that we forbear from applying the Section 

’’ M2Z Petition at 33-34 (to the extent necessary, M2Z asks for forbearance from Section 309(i)(l) of the Act, which 
requires the Commission to grant mutually exclusive applications through a system of competitive bidding). See also 
NetfreeUS Petition at 12- 13 (similarly seeking forbearance from Section 309(j)(l), asserting that NetfreeUS’s 
proposal is consistent with 309(j)(3)(c) because it provides a revenue stream to the US. government). 

33 M2Z Petition at 1 

’‘ See 47 U.S.C. $ 160(aX3). We observe that the grant of aoy of the pending applications. by cutting off 
consideration of a competitive bidding licensing framework and precluding consideration of other potential 
applicants for this spectrum, would appear to compromise the development of competitive marka conditions. 
Because M2Z and NetfreeUS fail the third prong of the forbearance test, we need not consider the first two prongs. 
See CT/A v. FCC. 330 F.3d 502, SO9 (D.C. Cir. 2003). That said, compromising the development of competitive 
market conditions would have adverse effects on the matters covered by the fmt two prongs of the forbearance test 
enswing that a carrier’s rates and practices are just, reasonable, and nondiscriminatory, and the protection of 
consumers. 

See para. 29, infro. 

See, e.& Amendment of the Commission’s Rules Regarding Multiple Address Systems. WT Docket No. 97-81, 
Report and Order, I 5  FCC Rcd. 1 1956. I 1974 p 41 (2000) (concluding that geographic area licensing of the 
928.85-929 MHz and 959.85-960 MHz bands would encourage eficient spectrum use, expeditious licensing, and 
the rapid delivery of new technologies to the public); Amendment of the Commission’s Rules Regarding the 31.0- 
3R.6 GHz and 38.6-40.0 GHz Bands, ET Docket No. 95-183. Report and Order and Second Notice of Further 
Rule Making, I2 FCC Rcd 18600, 18617 9 101 ( I  997) (predetermined service areas provide a more orderly 
structure for the licensing process and foster efficient utilization of the spectrum in an expeditious manner). See 
also Revision of Pan 22 and Part 90 of the Commission‘s Rules to Facilitate Future Development of Paging 
Systems, WT Docket No. 96- 18, Second Report and Order and Funher Notice of Proposed Rulemaking. 12 FCC 
Rcd 2132.2744 p 15 (1997): Amendment of Part 90 of the Commission’s Rules to Facilitate Future Development 
of SMR Systems in the 800 MHz Frequency Band, PR Docket No. 93-14 .  Second Report and Order, I2 FCC Rcd 
19079. 19087 p 10 (1997); Implementation of Section 3096) of the Communications Act - Competitive Bidding. 
PP Docket No. 93-253. Third Report and Order, 9 FCC Rcd 2941,2944 p 6 (1994) (Narrowband Personal 
Communications Services). See generally Implementation of Section 3090) of the Communications Act - 
Competitive Bidding. PP Docket No. 93-253, Second Reporr and Order, 9 FCC Rcd 2348.2350 pI 4-5 (1 994) 
(competitive hidding should place licenses in the hands of the parties able to use them most efficiently). 

3s 
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I I ,  Based on the record compiled in this proceeding thus far, we conclude that the benefits of 
considering such a licensing regime (benefits not refuted by M2Z or NelfreeUS), even given the 

precludes even the possibility of an auction and would simply give either company spectrum for free.” 
Neither M2Z nor NetfreeUS have convinced us that lheir proposals are more likely to result in service 
that will better serve the public interest than the spectrum use that would be made by a licensee who has 
obtained its license through the competitive bidding process. While it is possible that we  may conclude, 
after compiling a more complete record through the APA notice-andcomment rulemaking process, that 
the public interest would be better served by employing an alternative licensing framework, at this point, 
the record does not justify such a conclusion. For the foregoing reasons, granting the forbearance 
petitions of M2Z and NetfreeUS in order to license the band as they propose would be inconsistent with 
the public interest. 

potentially longer timeline to the provision of actual service, outweigh the value of any purported public 
interest benefits of providing M2Z or NetfreeUS with a route to licensing that, by its very nature, 

12. We note that, in its petition for forbearance, M2Z also argues that its application proposes a 
new technology and service under Section 7 of the Act, which creates a presumption in favor of granting 
its application.” Moreover, in its opposition to petitions to deny its application, M2Z further argues that 

’’ See also H.R. Rep. No. 103-1 I 1, 103rd Cong., Is’ Sess. , at 253 (1993) (stating, in findings in support of legislation 
that first nuthorized the Commission to license spectrum through a competitive bidding process, that ‘‘a carefully 
designed system to obtain competitive bids from competing qualified applicants can speed delivery of services, 
promote efficient and intensive use of the electromagnetic spectrum. prevent unjust enrichment, and produce 
revenues to compensate the public for the use of the airwaves”). Moreover, we note that in withdrawing the 
Commission’s authority to award “pioneer preferences” to license applicants. Congress has also recognized a license 
applicant’s “significant contributions to the development of a new service or to the development of new technologies 
that substantially enhance an existing service.” are an insufficient public interest basis upon which to bypass the 
auctions process and thereby forego the public interest benefits of recovering for the public a portion of the value of 
the spectrum and of avoiding the unjust enrichment of the commercial users of that specuum. 47 U.S.C. 8 
309(j)( i3)(F) (withdrawing Commission authority “to provide preferential treatment in licensing procedures (by 
precluding the filing of mutually exclusive applications) to persons who make [such] significant contributions”); see 
also H.R. Rep. 103-826(11), 103“ Cong., 2d SeSS., at 8-9 (1994) (explaining that legislation altering Commission’s 
authority to award free licenses to holders of pioneer preferences was designed lo ensure that such licensees “pay an 
equitable amount for use of their spectrum”); Qualcomminc. Y.  FCC, 181 F. 3d 1370,1380-81 (D.C. Cir. 195’9) 
(stating ihat “[wlhen Congress in I994 set the date for withdrawal of the FCC’s authority to grant new pioneer’s 
preferences, its focus was on increasing federal revenues [by requiring the FCC to recover for the public a portion of 
the value of the spectrum from pioneers] and not upsetting settled expectations [by making provision for pending 
cases]); 47 U.S.C. § 309(i)(3)(C) (listing, among the objectives that the Commission is required to promote in 
implementing its auctions mandate, the “recovery for the public of a portion of the value of the public spectrum 
resource made available for commercial use and avoidance of unjust enrichment through the methods employed to 
award uses of that resource”). In sum, i t  appears that Congress’s public interest assessment of the Commission’s 
pioneer preference program (Le.. the assessment that the public interest is not served by granting a free license to an 
applicant on the basis of that applicant’s significant contributions to the development of a new service or technology) 
casts substantial doubt on M2Z’s contention that the public interest would be best served by granting it a free. 
nationwide license on the strength of the purported significance of the service that it proposes to provide. 

38 M2Z Petition at 16-18. Section 7(a) provides that “[i]t shall be the policy of the United States to encourage the 
provision of new technologies and services to the public, Any person or party (other than the Commission) who 
opposes n new technology or service proposed to be permitted under this chapter shall have the burden to 
demonstrate that such proposal is iriconsistent with the public interest.’’ 47 U.S.C. 8 157(a). 

8 
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Section 7 compels the Commission to act on M2Z’s application by May 5,2007, one year from the date 
M2Z filed its initial appli~ation.’~ We do not agree with these asseltions. 

technology” falling wirhin rhe scope of Section 7. Opponents contend that MZZs proposed wireless 
13. First, we disagree with M2Z‘s assertion that its application proposes a “new service” or “new 

broadband service is not a new service, and uses technologies that other service providers are already 
using.40 In its application, M2Z proposes to provide wireless broadband internet access service.6’ a 
service that currently is being offered by other service providers to consumers using both licensed and 
unlicensed s p e c t r ~ m . ‘ ~  Moreover, as M2Z recognizes in its application, the technologies that M2Z 
proposes to use in the provision of wireless broadband internet access service - TDD, OFDMA. and 
AAT - are all proven technologies that have been deployed in other bands4? 

14. Further. we find that the relatively slow speed of MZZ’s proposed broadband service does 
not support its Section 7 claim that is proposing to provide a “new” technology or service. In its 

M2Z Consolidated Opposition to Petitions to Deny al 23-27. See also M2Z April 16.2007 Ex Parte Response at 
I X-23 (stating that M2Z’s application is subject to Section 7 of the Act because the proposal constitutes a ‘hew 
technology or service” that is distinguishable from the broadband services currently being offered). Section 7(b) 
provides that “[[]he Commission shall determine whether any new technology or service proposed in a petition of 
application is in the public interest within one year after such petition or application is filed.” 47 U.S.C. 8 157(b). 

39 

See NetfreeUS Reply to M2Z Consolidated Opposition Io Petitions lo Deny a1 3-4 (‘Service providers are offering 
wireless broadband services through licensed specwum using [OFDMA] technology -for example, operators in the 
Wireless Communicalions Service, the Educational Broadband Service and the Broadband Radio Service are 
providing these services today. Moreover, these services use many new technologies. . . . and . . . providers . . . 
already are providing service using technologies such as WiMan. OFDM and TDD. the same technologies M2Z 
characterizes as novel. To the extent that MZZ proposes technology thal is already deployed elsewbere or is merely 
a variation of deployed technologies, M2Z does not propose a “new” technology for purposes of Section 7(b). . . and 
the Commission is not compelled to render a decision on the M2Z Application [within one year].”); CCIA Reply to 
M2z Consolidated Opposition 10 Petitions Io Deny at 13 (“MZZ’s proposed service and technology are clearly not 
new or novel in any way, and certainly do not ride to the level of new services and technologies contemplated by 
Section 7.“). See also Verizon Wireless Reply to M2Z Consolidated Opposition to Pelitions lo Deny at 4-5. 

4’ M2ZApplication at 13-15. 

For example, mobile wireless carriers Verizon Wireless, Sprint Nextel, and Cingula are currently offering 
wireless broadband internet access services across the United States using network technologies such as CDMA 
IxEV-DO and WCDMA/HSDPA and licensed Cellular and Broadband PCS spectrum. Implementation of Section 
MM2(b) of the Omnibus Budget Reconciliation Act of 1993. AMUd Report and Analysis of Competitive Market 
Conditions With Respect to Commercial Mobile Services. Eleventh Repon. 21 FCC Rcd 10947, fl 110-1 13 (2006) 
( I / ‘ *  CMRS Reporl). In addition, Clearwire is using licensed spectrum in the 2.5 GHz BRSlEBS band to provide 
portable wireless broadband Internet access services in 36 U.S. markets. Id., at9 30; Clearwire hunches Wireless 
High-Speed lnrerner Service in Yakim,  News Release, Clearwire, Mar. 27,2007. Thousands of small Wireless 
Internet service providers (WISPS) use 802. I 1  Wi-Fi equipment that operates in the unlicensed spectrum bands IO 
provide fixed, line-of-sight wireless broadband services, ofien in rural areas where landline broadband services are 
unavailable. Wireless Broadband Access Task Force Report GNDockct No. 04-163, at 31-32 (Feb. 2005) 

See. e.g., M2Z Application at 14 (while A A S  technology is advanced. it is at the same time neither untested nor 
unfamiliar to indusay experts [and is] based on optional modes that are compatible with the 802.16e standard. ofien 
referred to as Wi-Max.”); id. at 21 (“[tlhe Commission has already approved the operation of TDD and FDD in close 
spectral proximity”); M2Z Consolidated Opposition to Pelitions to Deny at 70 (“M2Z‘s proposal is pioneering in 
economic terms. but the Application seeks no preferential treatmnt on the basis of the technology that MZZ 
proposes to deploy.”) 

41 
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application, M2Z proposes to provide “a robust level of broadband service. .., with asymmetric 
engineered data rates of at least 384 kbps down[stream) and 128 kbps up[stream):’ It touts this service as 
faster than dial up htemet access and as meeting “the Commission’s definition ofhigh speed 
hroadhand.”” While M2Z asserts that its proposal constitutes an “innovative service . . . using new 

unremarkable compared to other hroadband services currently being dep l~yed . ‘~  Indeed, we are currently 
considering whether to revise the definition of broadband service to increase the minimum threshold for 
reponing broadband speed information. and to establish a system whereby the “speed tiers” would be 
automatically adjusted upwards over time to reflect technological advances.” For all these reasons, we  
conclude that M2Z’s proposed service does not exemplify a ‘hew technology or service” contemplated 
by Section 7, and thus that its application does not fall within the scope of that section.“ Moreover, in 
light of the relatively slow speed proposed and the evolving nature of broadband internet access service, 
the grant of such an application would not serve the public interest. 

technologies” under Section 7 of t h e  Act. 4s we note that the transmission speeds proposed by M22 are 

IS. In addition, we also note that the construction benchmarks proposed by M2Z are not 
particularly aggressive and are misleading as far as the actual extent of their coverage. As a result, we  
find that M2Z’s proposal does not serve the public interest, and in fact, that granting its application 
would prevent, rather than facilitate, widespread broadband deployment. M2Z proposes conditioning its 
license on compliance with the following benchmarks: ( I )  construction and operation of one base station 
in one Standard Metropolitan Statistical Area (SMSA) within 24 months; as well as (2) construction and 
operation of sufficient base stations to provide service to 33 percent of the US. population (as measured 
by counties) within three years of the grant, 66 percent of the population within five years, and 95 

See M2Z Application at 22-23 (citing Commission’s 2004 definition of “high speed” and “broadband“ services as 
those providing transmission rates greater than 200 kbps in at least one direction; Local Telephone Competition and 
Broadband Reporting, Reporr and Order. 19 H3C Rcd 22340 (2004)). 

‘>See M2Z Petition at I7 (also citing note to Section 7, added by Section 706 of the Telecommunications Act of 
lYY6, § 706,Pub. L. No. 104-104, codified at47 U.S.C. 5 157 nt). 

4b Indeed, M2Z also acknowledges that actual deployed speeds for its proposed network may be below the promised 
3x4 kbps downstream. but urges the Commission to nevertheless grant its application because its proposed speeds 
are in excess of dial-up services See, e.&’., M2Z Consolidated Opposition to Petitions to Wny at 100 (stating lhat 
regardless of the “actual rates” provided by M2Z. the Commission should ”take comfort in the fact” that the s@s 
proposed would be more than what dial-up currently provides). 

47 See Developmen1 of Nationwide Broadband Data to Evaluate Reasonable and Timely Deployment of Advanced 
Services to All Americans, Improvement of Wireless Broadband Subscribership Data, and Wvelopment of Data on 
Interconnected Voice over Internet Protocol (VolP) Subscribership. Notice of Proposed Rulemaking, 22 FCC Rcd 
7760,7769-70 ( 2 0 0 7 )  (asking, inrer alia, whether to modify the broadband service speed information collected by 
the Commission to reflect the increased transmission speeds resulting from technological developments). 

‘’ see. e.g., Southwestern Bell Telephone Company Revisions to Tariff F.C.C. No. 6. FCC 91-173, Memorandum 
Opinion and Order. 6 FCC Rcd 3760 (1991) (finding that a service proposed by US West in its tariff “new 
technology or service” and cannot be interpreted to endorse methods for the provision of existing services at 
alternate locations, or the continued use of older, outmoded technologies). For example, Clearwire offers wireless 
broadband Internet access services in the United States using OFDM and TDD technologies. and spectrum in the 2.5 
GHz BRSEBS spectrum band. I l l h  CMRS Reporr, 21 FCC Rcd 10947 at’i 119. See also Intelligent Antenna 
Solution Unveiled by Alcatel-Lucent, TelecomWorldWire (March 28,2007) (reporting that Alcatel-Lucent has 
announced the availability of its intelligent. beamfonning antenna. which transmits dedicated beams to each active 
user, which follows them as they move through the base station’s coverage area, making more efficient use Of 
spectrum and reducing interference, resulting in capacity gains). 
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percent of the popularion within 10 years“ M2Z‘s build-out proposal is substantially less aggressive 
than the build-out requirements we have established for other services?’ 
suggests measurement of its coverage of the U S .  population “by counties,’g’ which results in an 
overslatement of its coverage in a manner that fails to realize the full deployment required under a 
number of our construction standards in other bands. In this respect. M22’s proposal falls short of the 
build out standards that we have imposed in other contexts such as 700 MHz band, and which we have 
found to be appropriate to spur the deployment of advanced services to rural and underserved 
 population^.^^ In short. we conclude that M2Z’s proposed construction benchmarks do not support grant 
of its application under Section 7, and would not serve the public interest.” 

paniculx,  ~ 2 ’ ~  proposal 

16. Even if we found that M Z s  application does fall within the scope of Section 7, shifting the 
burden to those opposing its application does not alter our analysis of the public interest. To the extent 
that M2Z’s application proposes a new service or technology, the applications filed by other parties 
similarly propose new services and technologies.” Accordingly, these applications would be  entitled to 
the same presumption as M2Z. thus imposing on each applicant, including M22, the burden of 

49 See M2Z Application at Appendix 2 at 2. 

’” See, e.g., 47 C.F.R. 5 27.14(e)(I) (Broadband Radio Service (BRS) construction requirements and safe harbors); 
Service Rules for the 698-746.747-762 and 771-192 MHz Bands, WT Docket No. 06150, Revision of the 
Commission’s Rules to Ensure Compatibility wiul Enhanced 91 I Emergency Calling Systems, CC Docket No. 94- 
102, Section 68.4(a) of the Commission’s Rules Governing Hearing Aid-Compatible Telephones. WT Docket No. 
01 -309, Biennial Regulatory Review - Amendment of Paris I ,  22.24.27. and 90 to Streamline and Harmonize 
Various Rules Affecting Wireless Radio Services, WT Docket 03-264, Former Nextel Communications, Inc. Upper 
700 MHz Guard Band Licenses and Revisions to Part 27 of the Commission’s Rules. WT Docket No. 06-169. 
Implementing a Nationwide, Broadband, Interoperable Public Safety Network in the 700 MHz Band, PS Docket No. 
Of-229. Development of Operational, Technical and Spectrum Requirements for Meeting Federal, State and Local 
Public Safety Communications Requirements Through the Year 2010. WT Docket No. 96-86, Second Repon and 
Order, FCC 07-132 at paras. 153-1 77 (2007) (700 MHz Second Repon and Order) (adopting performance 
requirements applicable to 700 MHz Band licenses). 

S I  See M2Z Application, Appendix 2 at 2. 

”See 7W MHz Second Repon and Order at paras. 153-177. In particular, we note that M2Z’s proposal that we 
measure its population coverage “by counties’’ does not specify what level of coverage, either on a geographic or 
population basis, would result in a particular county being included for purposes of meeting its proposed benchmark. 
Further, M2Z acknowledges that measurement “by counties” would not result in coverage of 95% of the population. 
Rather, it could result in service to “as much as 9 5 %  of the population. but no penalty would result in failing 
actually to serve this number. See. e.&, M2Z Consolidated Opposition to Petitions to Deny at 102. In contrast, in 
our recent 700 MHz Second Repon and Order we imposed strict and specific geographic and population-based 
benchmarks - the most stringent ever imposed by the Commission - designed to encourage prompt deployment Of 
services. These benchmarks included specified levels of service (either to 70% of the geography or 75% of the 
population, depending on the block) and a keepwhat-you-use provision for those areas that a licensee fails to build 
out. 700 MHz Second Reporr and Order at paras. 153-177. 

For these reasons, we also conclude that grant of the forbearance petition and application would not be S.1 

consistent with the goals set forth in SBction 706 ofthe Telecommunications Act of 1996. 

See, e.8.. Commnet Application, Exhibit 2 at I (proposing to ‘*construct a state-of-the art wireless broadband 
system utilizing [OFDM] Non-Line-of-Site WiMax technology (‘802.26~’) similar to that which already has been 
proven in the field [by other companies].”); Towerstream Application, Exhibit A at 1-2. (proposing to use TDD and 
AAS in the band); McElroy Elecmnics (MEC) Application, Exhibit I at 6-7 (proposing to use TDD, OFDMA. and 
AAS). 
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demonstrating that  every other application is inconsistent with the public interest. In either event, 
Section 7 does not establish that the Commission itself has the burden to demonstrate that M2Zs 
proposal, or any other proposal. is inconsistent with the public interest. Section 7(a) expressly excludes 
the Commission from the burden of demonstrating that a Section 7 proposal is not in the public interest.” 
In any case. by filing their own, similar applications in which they propose to provide the same or 

similar services, we consider the six applicants for competing authorizations in this spectrum to have met 
the burden required under Section 7 lo demonstrate that M2Z’s proposal is inconsistent with the public 
interests6 

17. Lastly, although we need not reach the issue of the relevant time frame to act on MZZs 
Section 7 claim, we do not believe that the one-year timeframe specified in Section 7(b) can be triggered 
by the filing of an application that does not purport to offer a new technology or service under section 7 .  
Specifically, in its initial application filed on May 5,2006. M2Zdid not assert that it was proposing a 
new service or technology that, pursuant to Section 7, required the Commission to act within a one-year 
time frame. Rather, MZZ first mentioned its Section 7 claim as part of its petition for forbearance on 
September I ,  2006 - almost four months after its initial application was filed - and even then W Z  only 
appeared to invoke that provision to argue that grant of its application would be consistent with the 
congressional goals specified in Section 7.5’ It was not until March 29.2007, in its opposition to 
petitions to deny its application, that M2Z expressly asserted that its Section 7 claim required the 
Commission to act within one year of the filing of its application:’ As a result, the one-year period set 
forth in Section 7 could not have begun to run until September 1,2006 at the earliest, and we are acting 
here within one year of that date. M2Z cannot retroactively trigger the Section 7 one-year time frame by 
engaging in procedural gamesmanship and later claiming that Section 7 applies to a prior-filed 

s5 47 U.S.C. $ I57(a). Section 7(a) states: “Any person or party (other than rhe Commission) who opposes a new 
technology or service proposed to be permitted under this Act shall have the burden to demonstrate that such 
proposal is inconsistent with the public interest.” Id. (emphasis added). 

’‘ See 41 U.S.C. 8 157(a) (providing, in pertinent pan. “Any person or party . . . who opposes a new technology or 
service proposed to be permitted under this Act shall have the burden to demonstrate that such proposal is 
inconsistent with the public interest”). See also Application of Open Range Communications. Inc. for License to 
Construct and Operate Facilities for the Provision of Rural Broadband Radio Services in the 2155-2175 MHz Band 
(tiled March 2, 2007); Application of NextWave Broadband Inc. for License and Authority to Provide Nationwide 
Broadband Service in the 2155-2175 MHz Band License (filed March 2, 2007); Application of Commnet Wireless, 
LLC for License and Authority to Construct and Operate a System to Provide Nationwide Broadband Radio Service 
in the 2155-2175 MHz Band (filed March 2,2007); Application of NetfreeUS. LLC for License and Authority to 
Provide Wireless Public Broadband Service in the 2155-2175 MHz Band (filed March 2,2007); Application of 
McElroy Electronics Corporation for a Nationwide 2155-2175 MHz Band Authorization (filed March 2,2007); and 
Application of‘TowerStream Corporation for a Nationwide 2155-2175 MHz Band Authorization (filed March 15. 
2007). 

” See M2Z Petition at 16-19. Although M2Z asserts, in its April 16,2007 Ex Parte Response, that it first claimed 
its application was subject to Section 7 when it filed its September I ,  2006, Forbearance Petition (see Ex Pane 
Response at 23). in fact the Forbearance Petition does not expressly request Section 7 treatment for the application. 

See M2Z Consolidated Opposition to Petitions to Deny at 23-27. 5s  
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application.” Further, NetfreeUS and CTL4 dispute whether the Commission is even required to act on 
the M2Z Application within one year under Section 7.w 

18. For the foregoing reasons. we deny M2Zs and NetfreeUS’s petitions for forbearance. Also, 

are insufficient to fall within the scope of Section 7 of the Communications Act or, in the alternative, to 
warrant a determination under Section 7 that they are in the public interest. 

111. 

based on the above, we have concluded that the technology and servicesproposed in M2Zs application 

APPLICATIONS TO PROVIDE SERVICE IN THE 2155-2175 MHZ BAND AND 
RELATED PETITIONS TO DENY 

A. Background 
19. M2Zs  Auulication. As noted above, on May 5. 2006, M2Z filed an application seeking a 

free, exclusive, nationwide 15-year license in the 2155-2175 MHz band to operate a wireless broadband 
network.6’ In lieu of service rules and licensing by competitive bidding, M2Z proposes that we grant it  a 
license with ten public-interest conditions that include the provision of fixed and portable broadband data 
services “at engineered data rates” of 384 kbps downstream and 128 kbps upstream “free of airtime or 
service charges” to ninety-five percent of the US. opulation “measured by counties” within ten years of 
license grant and “commencement of operations;”6P blocking of access to indecent or obscene material; 
and payment to the US.  Treasury of a “voluntary usage fee“ of five percent of gross revenues derived 
from “Premium Service” offered on a subscription basis?’ According to M2Z, the 2155-2175 MHz band 
is unpaired, is not yet the subject of a long-term plan for use, and will likely remain underused or fallow 
for many years due to the limited number of carriers with the ability to operate in unpaired spectrum.M 
M2Z further argues that the Commission has the authority to grant its application without allowing 
competing applications and assigning the licenses by competitive bidding:’ 

59 Cf. I” re Tenmnt, 359 F.3d 523.529 (D.C. Cir. 2004) (holding that the Commission was not required to act in 
response to a letter because, among other reasons, the letter did not specify ?he statutory ador  regulatory 
provisions . . . on which a request for FCC review might have been based“) (internal quotations omitted). 

See NelfreeUS Reply to M2Z Consolidated Opposition to Petitions to Deny at 2-6: CTJA Reply to MZZ 
Consolidated Opposition to Petitions to Deny at 12-15 (noting that the COURS have characterized Section 7 ai a 
.‘broad policy statement, rather than an affirmative obligation with which the Commission must comply”). 

See para. 2 supra. 

62 M2Z states that ils service will commence within 24 months of license grant. M2Z proposes that it “will have 
constructed sufficient base stations to provide service to: 33% of the U.S. population measured by counties within 3 
years of license grant and commencement of operations; 66% of the U S .  population measured by counties Within 5 
years; and 95% of the US. population measured by counties in 10 years. M2Z Application at Appendix 2 at 2. 

’’ M2Z Application at Appendix 2. See also, M22 August 24,2007 Ex Parte at Exhibit I (“MZZ‘s Commitment to 
Free and Wholesale Services Using An Open Device Platfonn”) at 1-2 (MZZ “commit[sl to provide subscription 
based wholesale broadband services” and reaffirms that it will “publish and make openly available a certification 
procas so that devices built to the M2Z standards will be able to register and intcroperatc on the MZZ network”): 
M2Z August 29,2007 Ex Parte at 2-3 (“reiterate[s] [ M ~ Z S ]  commitment to a meaningful, nondiscriminatory 
wholesale offering . . . and to operate the network on an ‘open devices’ platfom.”). 

“See MZZ Application at 16. 

“See,  e.g.. M 2 2  Application at 36,38-39 citing 47 U.S.C. 8 309(j)(6)(E) (grant of competitive bidding authority 
does not “relieve the Commission of the obligation in the public interest to continue to use engineering solutions. 
(continued. ... ) 
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20. On January 31,2007. the Wireless Telecommunications Bureau ( W E  or Bureau) accepted 
the M2Z application for filing under the Commission’s general statutory authority of 47 U.S.C. 4 309 
(rather than pursuant to an established framework of processing rules).66 The Bureau noted that its action 
did not imply any judgment or view about the merits of the M2Z application. nor did it preclude a 
subsequent dismissal of the M22 application as defective under existing rules or under future rules that 
the Commission may promulgate by notice and comment r~ l emak ing .~~  The Bureau also noted that 
additional applications for spectrum in the 2155-2175 MHz band may be filed while the M2Z application 
is pendinga 

21. Additional ADDlications to Provide Service in the 2155-2175 MHz Band. On March 2,2007, 
five additional applications for license and authority to operate in the 2155-2175 MHz band were filed in 
WT Docket No. 07-1 6; one additional application was filed on March 15,2007. Commnet Wireless, 
LLC (Commnet) and McElroy Electronics Corp. (MEC) each seek a nationwide, exclusive license for all 
twenty megahertz, while TowerStream Corporation (TowerStream) seeks an exclusive license for all 
twenty megahertz in the top 200 M S A S . ~ ~  All three of these applicants emphasize that, if there are 
mutually exclusive applications, the Commission should assign licenses for this band by competitive 
bidding.” MEC and TowerStream do not propose an annual payment to the US. Treasury based on 
gross revenues, explaining that one of the primary objectives of the Commission’s auction rules is to 
ensure that only financially qualified applicants receive licenses so that the provision of service to the 
public is expedited?’ MEC states that it will establish its financial qualifications by paying its auction 
obligation in a timely manner.” 

(Continued from previous page) 
negotiation, threshold qualifications, service regulations, and other means in order lo avoid mutual exclusivity in 
application and licensing”); Improving Public Safety Communications in the 800 MHz Band, Report and Order, 19 
FCC Rcd 14969. 15013-15 ‘AI 69.71-74 (2004) (Public Safery Order); Flexibility for Delivery ofCommunications 
by Mobile Satellite Service Providers in the 2 GHz Band, the L Band, and the I .6!2.4 GHz Band, Report and Order 
and Nofice of Proposed Rulemaking, 18 FCC Rcd 1962.2071-72 ‘j 228 (2003) (MSYATC Order). 

See “Wireless Telecommunications Bureau Announces that M2Z Networks, Inc.’s Application for License and 
Authority to Provide a National Broadband Radio Service in the 2155-2175 MHZ Band is Accepted for Filing.” WT 
Docket No. 07-16, Public Notice, DA 07-492 (rel. Jan. 31,2007) (MZZApplication Public Norice). See also PN 
Setting Pleading Cyde on MZZ Application, 22 FCC Rcd 4442. 

See id. at 1 61 

“ Id. at 2 

b9 TowerStream Application, Exhibit A at 1-2. TowerSueam stales that it supports licensing of the 2.1 GHz band in 
rural areas to rural operators. Id. at 3, n.2. 

’’ Acknowledging that its proposal does not include a free basic service and has construction benchmarks set less 
aggressively than M2Z‘s, Commnet states that its thresholds are potentially achievable and are not being proffered 
with the intention ofrenegotiating wirh the Commission post-licensing. See Commnet Application, Exhibit 2 at 2. 
See rho  TowerStream Application, Exhibit A at 8 ,  

MEC Application, Exhibit 1 at 5 .  citing. e&, Implementation of the Commercial Spectrum Enhancement Act and 
Modernization of the Commission’s Competitive Bidding Rules and procedures, 20 FCC Rcd 11268, 11287 (2005); 
TowerSueam Application, Exhibit A at 3. 

’’ See MEC Application, Exhibit I at 5.  
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, 22. NetfreeUS also seeks a nationwide authorization to use the entire 2155-217s MHz hand 
subject to conditions including an annual “usage fee” to the U.S. Treasury of five percent of its gross 
revenues.73 NetfreeUS proposes a “license-and-lease” secondary market licensing regime under which it 
would hold a nationwide license and be obligated to offer to entrepreneurs. new entrants, municipalities 
and other members of the public the opportunity to lease the spectrum for Wireless Access Points (WN) 
that would have a range of approximately one mile.74 NetfreeUS’s Wireless Public Broadband (WPB) 
network would h e  advertiser supported75 and lease payments would be limited to NetfreeUS’ costs?6 No 
lessee (or NetfreeUS itself) could lease or operate more than fifty WAPs. consumers would not pay 
monthly fees, and existing Wi-Fi equipment could operate on the W B  after a free software upgrade.n 
NextWave Broadband, Inc. seeks a shared. nonexclusive, nationwide license modeled after the licensing 
approach that the Commission adopted for the 3650-3700 MHz band.78 Finally, Open Range 
Communications, Inc. seeks an exclusive license for “rural” “regional anchor communities” that have 
populations between 50.000 and 150,000.’9 

Commission to deny M2Z’s application.m These petitioners assert that it would be inconsistent with the 
law and the public interest to grant the license to M2Z. They argue that there are substantial and material 
questions of fact as to whether granting the application would be in the public interest, would create 

23. Petitions to Deny. On March 2.2007, a number of parties also filed petitions asking the 

”See NetfreeUS Application at 13 

Id. at 5. NetfreeUS States that it would ensure that half of the nation’s 734 cellular market area had substantial 74 

service within four years. which would reach 75% within six years, and 95% within IO years. Id. at 12. 

” Id. at 7. 

76 NetfreeUS notes that the WPB network that i t  proposes would follow the“private commons”mode1 (peer-to-peer, 
relatively low-power devices that form ad hoc, “mesh” communications between devices in a non-hierarchical 
network arrangement that does not utilize the network infrastructure of the licensee or spectrum lessee). Id. at 13-14 
(quoting Promotion of Efficient Use of Spectrum Through Elimination of Barriers to the Development of Secondary 
Markets, Second Report and Order, Order on Reconsideration and Second Further Notice of Proposed Rulemaking. 
19FCCRcd 17503 (2004)atPfl91-92. Seealso47C.F.R. 5 1.9080). 

Ti Id. As an exception IO this limit, NetfreeUS could operate more than 50 WAPs if necessary to facilitate 
compliance with conslruction milestones that would be conditions of the license. Also. public safety representatives 
would have a software code that would give them priority access during emergencies. 

Nextwave Application at 3-4 (citing 47 C.F.R. Part 90, Subpart 2, and Wireless Operations in the 365@3700 MHz 
Band, ET Docket No. 0 4  I5 I ,  Rules for Wireless Broadband Services in the 3650-3700 MHz Band, WT Docket No. 
05-96, Report and Order and Memorandum Opinion and Order, 20 FCC Rcd 6502 (2001)) (recon. granted in part, 
Memorandum Opinion and Order, FCC 07-99 (rel. June 7 2007). 

79 See Open Range Application at AMeX A (lists the 553 rural communities that Open Range will serve through its 
initial build out), Annex B (lisu the Commission-designated BTAs where those communities are located as well as 
additional rural a r e s  of the United States that Open Range will serve following the initial build out) and Annex C 
(lists the Commissiondesignated BEAS where the communities in AMex A are located as well as additional rural 
areas of the United States that Open Range will serve following the initial build out). Open Range notes that it seeks 
licensed service areas consistent with the market designations that the Commission ultimately selects for this 
frequency band. See Open Range Application at I ,  n.2. 

8o See Petitions to Deny filed by ATBrT, CTIA; Motorola, Nextwave, T-Mobile, Verizon, and WCA. Rural Carriers 
and TowerSueam also filed Petitions to Deny on March 15 and 16.2007, respectively. See also NextWave Reply to 
M?Z Consolidated Opposition to Petitions to Deny at 3-8. 
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harmful interference, and would result in an anticompetitive windfall.*' These petitioners urge the 
Commission to conduct a rulemaking proceeding regarding the service rules, as the Commission 

Communications Act requires that this spectrum be awarded by competitive bidding." They believe that 
the Commission should auction this spectrum to ensure that a portion of the value of the spectrum is put 
to its hest and highest use, no party is unjustly enriched, and a portion of the value of the spectrum is 
recovered for the  benefit of the p u b l i ~ . ' ~  

indicated it wou ld  when it allocated the In addition, they maintain that Section 3096) of the 

24. M2Z ' s  Reswnses. On March 29.2007, M2Z filed an opposition to the petitions to deny, a 
motion to dismiss alternative proposals submitted in the docket. as well as subse uent exparte responses 
to replies and oppositions to its own submissions opposing alternative proposals. 
M2Z ur es the Commission to determine the best use of the 2155-2175 MHz band by granting the license 
it  seeks! M2Z argues that nothing in the Communications Act or  the Commission's rules or policies 
prevents the Commission from licensing the band without opening a formal rulemaking.8' M2Z disputes 

2 5  In its opposition, 

" See, e.g., Motorola Petition to Deny at 2-3; CTlA Petition to Deny at 3-4, 6; AT&T Petition to Deny at 10-16. 
See also CTIA Reply to M2Z Consolidated Opposition to Petitions to Deny at 11-12; MetroPCS Reply to MZZ 
Consolidated Opposition 10 Petitions to Deny at 9; Verizon Wireless Reply to MZZConsolidated Opposition to 
Petitions to Deny at 5-8. 

H2 See, e.&, AT&T Petition 10 Deny at 25-28; CTIA Petition to Deny at 6; Motorola Petition to Deny at I ;  Rural 
Carriers Petition to Deny and Comments at 3-5; T-Mobile Petition to Deny at 2-3; TowerStream Petition to Deny at 
3-5: WCA Petition to Deny at 7. See olso CTIA Reply to M2Z Consolidated Opposition to Petitions to Deny at 3-8; 
MerroPCS Reply to MZZ Consolidated Opposition to Petitions to Deny at 3-9; Verizon Wireless Reply to M2Z 
Consolidated Opposition to Petitions to Deny at 2-5. 

'3 See, e.g.. AT&T Petition to Deny at 4-9; CTlA Petition lo Deny at 4-6; Rural Carriers Pelition to Deny and 
Comments at 5-6; T-Mobile Petition to Deny at 3-5; TowerStream Petition to Deny at 5-6; Verizon Petition to Deny 
at 2-6. See also CTIA Reply to M2Z Consolidated Opposition to Petitions to Deny at 3-8;  MetroFCS Reply to M2Z 
Consolidated Opposition to Petitions to Deny at 3-9; NextWave Reply to M2Z Consolidated Opposition to Petitions 
to Deny at 8.  

84 See, e.g., AT&T Petition to Deny at 4-9; CTlA Petition to Deny at 4-5; Rural Carriers Petition to Deny and 
Comments at 5-7; T-Mobile Petition to Deny at 3-5; TowerStream Petition to Deny at 5-7; WCA Petition to Deny at 
3 4 .  

see M2ZConsolidated Opposition to Petitions to Deny; Consolidated Motion of M2Z Networks, Inc. to Dismiss 
Alternative Proposals; M2Z Networks, Inc. Ex Purfe Response to Replies and Oppositions. WT Docket Nos. 07-16 
and 07-30 (filed April 16.2007) (M2Z April 16.2007 Ex Porte Response); Letter from Christopher Tygh. Counsel 
for MZZNetworks, lnc., lo Marlene H. Donch, Secretary, FCC, WT Docket Nos. 07-16 and 07-30  (filed April 19, 
2007) (M2Z April 19,2007 Ex Parte). MZZ asserts that, under the Act. the Commission must consider its 
forbearance petition before it can dismiss the Application. See M2Z Consolidated Opposition to Petitions to Deny at 
27-31 (citing Section IRa) of the Communications Act, 47 U.S.C. 5 16qa)). See uDo MZZ April 3, 2007 Reply at 
17-31. 

" See M2Z Opposition at IO- 11. See ulso id. At 13-23 (asserting that grant of the application would benefit the 
public interest, consumers. public safety. and the federal treasury). 

'' See id. at I 1-13. See also id. at 75-87 (stating that the Commission has the authority to p n t  M2Z a license 
without a formal rulemaking. and it should not delay deployment of services in the under-utilized band by 
conducting further proceedings). M2Z also argues that Section 7 of the Act compels the Commission to grant its 
Application because no pany has rebutted its showing that the Application proposes a new service using new 
technology that would serve the public interest. See id. at 23-27 (citing Section 7(b) of the Communications Act, 47 
U,S.C. 3 157(b)). 
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that Section 309c) 1 of the Act requires the Commission to assign licenses through competitive bidding, 
and itis~ead argues !ha[ the Commission must avoid mutual exclusivity when doing so would be in the 
public intcresI.RR M 2 2  contends ihat. because the Con~munications Act prohibits the Commission from 
convdering potential revenue, in  determining spectrum use decisions, Pelitioners' estimates of potential 
n u c h i  r e x n u e s  for the specirum band are irrelevant and 
,)stmi will not causc harmful interference to existing 2155-2175 MHz licensees or licensees operating in 
adjaccnt bands, and that additional technical study is unnecessary to develop service rules for the band.w 
Funliermore. M2Z maintains that thr petitioners have nor raised any substantial or material questions 

regarding the benefits of M2Z's proposal or its legal \alidity." Reply commenters dispute M 2 2 s  
a ~ c e f l i o n s . ~ ~  M2Z also filed two letten. under requests for confidential treatment that M2Z states are 
rclevant to our rev im of i ts  financial qualifications" and described a plan to provide matching funds to 
nun-profit organizaliotis for the purchase and distribution of modems to access M2Z's proposed 
nrtwork." 

M2Zcontends that its proposed 

25.  In i ts Motion to Dismiss Alternative Proposals. M2Z asks the Commission to dismiss six 
applications filed i t )  this proceeding that offer alternatives to M 2 Z s  proposal for use of the 2155-2175 

dS .Sty M2Z Opposition at 3 1-53. M22 cites other inatances in Hhich the Commission has granted initial spectrum 
:,Jthurirdtions without the use of cornprtitive bidding. See id at 54-60. See also M2Z April 16. 2007 Er Pane 
Kesponw at 5-  14 (asserting that Section 3(FAj1(6)(E) requires the Commission to grant M2Zs application due to the 
public interest benefits that uould resull) 

w See M2Z Opposirion at 6169. M27. also denies that iL( pmposal seek to revive the Pl011eer'S Preference 
Progranun, nor docs i t  resemble the Commission's installment payment program. See id. a1 69-74. 

SW id. at 87-YY. See o h  M?Z April 16.2007 Ex Pone Response at 23-27. 

'I Sep M U  Opposition at 99.1 14. M22 hSsens :hat petitioners' arguments against iLr proposed voluntary spectrum 
<,,age iee are meritless. and the Commission's acceptance of the proposal would not violate the Act or uher 
applicable laws or precedent See id at 103. I I I .  See also M2Z April 16.2007 fi Pane Response at 27-37. 

See, e.g.. CT1A Repl) IO M2Z Consolidated Opposition to Petitions to Deny (claiming, inter alia, that MZZ's Y 1  

public interest claims are based on flawed assumptions): MelroPCS Reply to M2Z Consolidated Opposition W 

Petitions to Deny (assening that public safety would not he aided by M2Z's pruposal): NextWave Reply to MZZ 
Consolidated Opposition to Petitions to Deny (noting anti-competitive nature of M2Z's propoull). Verizon Wireless 
Reply to M2Z Con5olidaled Opposition to Petitions to Deny tquesrioning, iUer alia, M2Zs financial showing). See 
also lxiter from Stephen E. Coran, Counsel to NeurecUS. LLC, to Marlene H. Donch. Swrnary. FCC, in WT 
Docket Nos 07-16 and 07-30 (filed M a y  9,2007) (commenting on M2Z April 16.2007 Ex Pane Response and 
M 2 2  April 19.2007 k j  Furre) (NetheeUS May 9. 2007 fi Parre); Reply to Motion to Strike and Motion W Dismiss 
filed by NextWave. WT Docket No 07-16 (filed April 27. 2007) (NextWave Repl) to Motion to Strike): Reply 10 
Oppirition to Petition for  Reconsideration filed by MEC. WT Docket No. 07-16 (filed April 23. 2007) (MEC Reply 
t u  Opposition to Petition for Reconsideration). 

"See Request for Cunfidential Treatment filed March 26.2007 (uploaded to ECFS on May 8,2007) and Requcst 
for Cmfidential Treatment filed June 4,2007 (Confidentiality Requats). On lune 20.2007, AT&T filed a 
Response IO the Confidentiality Requesls, to which M2Z filed a Motion tu Strike on July 16.2CCJ7: AT&T's 
Opposition to Molion to Strike followed on Ju ly  16,2007. See also Freedom of Information Act Requa1 of 
IietneeUS (FOIA Control No. 2007-258) and Freedom of Information Act Request of AT&T, Inc (FOIA Conlrol 
KO 2007-414). 

See. e.g.. Letter from Utoma C. Onyeije. Esq.. to Marlene H. Dorlch. Secretary. FCC. WT Docket Nos. 07-16 and 94 

07-30 (filed July 19. 2 ~ 7 1 .  
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MHz Band.95 M2Z asserts that the alternative proposals are “mere shadow alternatives” compared to its 
own proposal? and  that the other applicants fail to demonstrate that grant of the M2Z application is 
inconsistent with the public interest. which M2Z asserts is the applicable burden of proof required under 
Section 7 of the 
the Commission should dismiss them all and decline to accept additional applications for licenses in the 
215.5-2175 MHz band until it has ruled on M2Zs forbearance peti~ion.’~ 

Because of these alleged defects in each alternative proposal,98 M2Z contends that 

26. In its Consolidated Motion to Strike and Dismiss Petitions to Deny and Alternative 
Pmpcsals,lM M2Z contends that, regardless of how the other petitioners and applicants have stylized 

’’ M2Z Motion to Dismiss at 2-3. M2Z seeks dismissal of the following applications filed in Docket 07-16: 
Application of Open Range Communications. Inc. for License to Construct and Operate Facilities for the Provision 
of Rural Broadband Radio Services in the 2155-2175 MHz Band (filed March 2.2007) (‘‘Open Range Proposal”); 
Application of NextWave Broadband Inc. for License and Authority to Provide Nalionwide Broadband Service in 
the 2 155-2175 MHz Band License (filed March 2,2007) (“NextWave Proposal“); Application of Commnet 
Wireless, LLC for License and Authority tu Construct and Operate a System to Provide Nationwide Broadband 
Radio Service in the 2155-21 75 MHz Band (filed March 2.2007) (“Commnet Proposal”); Application of NetfreeUS. 
LLC for License and Authority to Provide Wireless Public Broadband Service in the 2155-2175 MHz Band (tiled 
March 2. 2007) (“NetfreeUS Proposal”); Application of McElroy Elecuonics Corporation for a Nationwide 2155- 
2 I75 MHz Band Authorization (tiled March 2, 2007)(“McElroy Proposal”); and Application of TowerStream 
Corporation for a Nationwide 21 55-2 175 MHz Band Authorization (filed March 2.2007) (‘Towerstream 
Prirposal”). 

96 See MZZ Motion Io Dismiss at 5- 18. M2Z asserts that the patties submitting the other applications would not 
provide free nationwide broadband service. adhere to specific build-out obligations, enhance universal service, offer 
a ”family-friendly” service, make comparable commitments to serving public safety entities, offer comparable 
spectrum usage fees. promote new entry. or produce comparable consumer welfare benefits. id. at 18-39. M2Z also 
argues that the alternative proposals are not spectrally efficient, nor do they purport to meet interference protection 
and other standards applicable under Part 27 of the Commission’s rules. Id. at 39-45, W Z  also claims that the 
alternative proposals do not contain meaningful showings of the applicants’ financial qualifications, nor have they 
swcified the regulatory slatus of their respective proposals. Id. at 45-52. 

47 See id. at 18 (citing 47 U.S.C. 9 157). 

’’ M2Z argues that rhe Open Range Proposal lacks technical information and fails to support its waiver request. id. 
at 52-57. M2Z describes NextWave’s Proposal as ”unnecessary and redundant” to its spectrum holdings in the 3.65 
GHz band, Id. at 58-61. M2Z claims Commnet has not provided sufficient evidence of its financial qualifications. 
Id. at 61 -64. M2Z suggests that NetfreeUS presents an unstable business model, and has an affiliate which is an 
LMDS licensee but has Failed to meet build-out requirements, a performance history which may be repeated in this 
band. Id. at 64-70. M2Z asserts that the McElroy and Towerstream Proposals are “copy-cat” applications which 
fail to demonstrate the same level of service or public interest commiunents proposed by M Z Z .  id. at 70-72. 

99 Id. or 75-78. M2Z also claims that we should dismiss the NextWave, Open Range, and Tower Stream, 
applications because these applicants made filings in the Commission’s proceeding governing the 3650-3700 MHZ 
band. see supra note 78, supporting the nationwide, nonexclusive licensing rules that we recently atfirmed. 
According to MZZ, this action provides these companies with the regulatory certainty needed to move forward with 
plans for the 3650-3700 MHz band. See Letter from Erin L. Dozier, Esq.. to Marlene H. Dortch. Secretary. FCC, 
WT Docket Nos. 07- I6 and 07-30 (filed June I I ,  2007). 

’O0 Consolidated Motion of M2Z Networks, Inc. to Strike and Dismiss Petitions to Deny and Alternative Proposals, 
In the Matter of M2Z Networks, Inc.. Application for License and Authority to Provide National Broadband Radio 
Service In the 2 155-2175 MHz Band and Petition for Forbearance Under 47 U.S.C $ 160(c) Concerning Application 
of Sections I .945(b) and (c) of the Commission’s Rules and Other Regulatory and Statutory Provisions, WT Docket 
No. 07- 16, WT Docket No. 07-30, filed Mar. 26,2007 (M2Z’s Consoliduted Morion Io Strike and Dismiss). 

__ . . 
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their respective filings, these pleadings and proposals are technically petitions to den$" because they 
attack the merits and request denial of M2Zs application and forbearance petition. As such, M2Z 
contends all of these pleadings and proposals are subject to and fail to meet the minimum requirements 
for petitions to deny under Section 309(d) of the Act.'" M22 argues that these pleadings and proposals 
fail to present a substantial and material question of fact and do not specifically allege facts sufficient to 
show the granting of M2Z's application would be inconsistent with the public interest."' 

27. M2Z also argues that Ihe parties opposing its application failed to follow the procedural steps 
necessary for the proper filing of petitions to deny set forth in 47 U.S.C. !j 309(d)(l) and Section 1.939(d) 
of the Commission R ~ l e s . ' ~  Specifically, M2Z argues that that the Commission should dismiss all 
opposing petitions because M2Z did not receive pro r s e r ~ i c e . " ~  M2Z also suggests the opposing 
pti t ions should be dismissed for lack of standing."CTIA asserts that M2Z's allegations of procedural 
defects in opposing pleadings are overstated, and the opposing pleadings do not warrant dismissal.'" 
NetfreeUS, Nextwave, and MEC filed responses challenging on procedural and substantive grounds 
M2Zs Motion to Strike and M2Z's other submissions challenging the opposing petitions.'" 

B. Discussion 

28. As an initial matter, we are not persuaded that assignment of this spectrum without first 
conducting a rule making proceeding to consider service and licensing rules would serve the public 
interest. Although the Commission has wide latitude to choose whether it will proceed by adjudication 
(c.8.. waiver proceedings) or by rulemaking,iw it is nevertheless the case that guidance from the courts 
indicates that issues of general applicability are more suited to rulemaking than to adjudication."' In this 

'(" M2Zs Consolidated Motion lo Strike a& Dismiss at 6. 

''n Id. at 8.  See 47 U.S.C. 5 309(d)(l) 

Consolidated Motion at 8. See also M2Z April 16,2007 Ex Pane Response at 27-37. 

Consolidated Motion at 9. For instance, Section 309(d)(l) mandates a petitioner serve a copy of its petition on the 
party it opposes. and M2Z asserts that the parties currently opposing its application, except for NetfreeUS and 
Nextwave. failed to meet this rule. See Erratum to Consolidated Motion of M2Z Networks, Inc. to Strike and 
Dismiss Petitions to Deny and Alternative Proposals, filed by M2Zon March 28,2007. 

Ins id. at 13. 

lob Id. at 15. According to M Z ,  only AT&T and NextWave submitted the requisite affidavits with their petitions. ld. 
at 16. 

'''See CTlA Reply to M2Z Consolidated Opposition to Petitions to Deny at 20-23. 

See NetheeUS May 9,2007 Ex Pane; NextWave Reply to Motion to Strike; MEC Reply to Opposition to 108 

Petition for Reconsideration. 

I W  See SEC Y. Chener?, Carp., 332 US. 194.203 (1947) ("the choice made between proceeding by general rule or 
hy individual, ad hoc litigation is one that lies primarily in the informed discretion of the administrative agency."). 
See also Telocncor Network ofAmerica v. FCC. 691 F.2d 525.551 (D.C. Cir. 1982) ("I1 is well-settled that the 
Commission may elect 10 utilize its rulemaking power in lieu of adjudication when the pertinent issues involve 
legislative rather than adjudicative facts, and have prospective effect and classwide applicability.") 

"' See National Smail Shipment Tmfic Con& v. I.C.C., 725 F.2d 1442, 1447-48 (D.C. Cir. 1984) ('Trial-like 
procedures are particularly appropriate for retrospective determination of specific facts ... [while] [nlotice-and- 
(continued.. . .) 
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case, we find that public interest is best served by full consideration of the service rules and licensing 
mechanisms that would best promote the efficient and effective use of this spectrum for the benefit of the 
public, rather than attempting to act upon these applications in an ad hoc adjudicatory proceeding.”’ We 
therefore plan to issue a Notice of Proposed Rule Making to seek comment on service rules for the AWS- 
3 band. 

29. Prior to accepting applications and granting licenses for Wireless Radio Services,II2 the 
Commission typically establishes service rules addressing technical. operational. regulatory, and 
licensing issues. These issues include whether spectrum should be licensed on an exclusive basis and the 
processes by which such licenses should be assigned. They also include spectrum block size and 
geographic area coverage: technical issues such as emission and power limits, protection of incumbents. 
and interference standards; and other regulatory issues such as permitted uses, license term, renewal 
criteria, performance requirements, and, assignment and transfer (including disaggregation and 
partitioning).”’ It does not serve the public interest to silence debate on these issues by considering only 
those proposals presented in license applications filed pursuant to our general statutory authority. 
Rather, giving all interested parties the opportunity to comment on these types of important issues in a 
rulemaking proceeding - rather than an ad hoc adjudicatory proceeding as proposed by M2Z- is the 
most effective, fairest and efficient way to arrive at a result that will best serve the public interest.”4 
Moreover, as detailed above,’” we find that other flaws in the M2Z and NetfreeUS proposals render their 
proposals contrary to the public interest. and accordingly denied their petitions for forbearance. 

(Continued from previous page) 
comment procedures ... are especially suited to determining legislative facts and policy of general, prospective 
applicability.”). 

S e p  47 C.F.R. 0 1.2102(a) (“mutually exclusive initial applications are subject to competitive bidding), (b), (c) 
(applications for public safety radio services. initial applications for certain DTV licenses, and noncommercial 
educational, certain public broadcast stations, and applications in certain services or classes of service are not subject 
to competitive bidding). 

I”  See, e.g.. 47 U.S.C. $5 I .  907, 1.91 I, 1.913 

Ill 

Parties who filed Petitions to Deny argue that M22‘s application fails to adequately address these licensing I I3 

elements which should be addressed through the rulemaking process. See, cg., ATBT Petition to Deny at 10-14,27- 
28: CTlA Petition to Deny at 6; Motorola Petition to Deny at I ;  Rural Carriers Petition to Deny and Comments at 3- 
5 ;  T-Mobile Petition to Deny at 2-3,6-7: Verizon Petition to Deny at 16. 19: WCA Petition to Deny at 4, 10. See 
also Information Technology Industry Council (ITTI) Letter at 2 (filed March 16. 2007); Commnet Application 
Exhibit. 7. 

See AT&T Forbearance Comments at 4. 

See. e.g., supra paras. I I ,  14, 15. 

I 1 4  
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30. Although we find the other applications are acceptable for filing,"6 we conclude that 
processing the applications before us without considering and adopting service and licensing rules would 
be inconsistent with the principles cited above and therefore contrary to the public interest. Accordingly, 
we arc dismissing each application, including M2Zs  application, in view of our plan to issue a Notice of 
Pi-oposed Rule Making to consider service rules, including how best to assign licenses for this band."' 
Similarly, because we are dismissing all applications for the 2155-2175 MHz band, all related petitions to 
deny are now moot. To the extent that panies believe that any of the proposals or conditions set forth in 
the applications should be considered as service rules for this band, however, they may propose such 
rules in response to the Notice of Proposed Rule Making. 

3 I .  Further, while we are not convinced by M Z ' s  argument in its Opposition and Motion to 
Strike and Dismiss that the alternative proposals are veiled petitions to deny, we need not decide that 
issue here. Because we are dismissing all applications for the 2155-2175 MHz band and. as a result, are 
dismissing all petitions to deny as moot, we need not address the merits of M Z ' s  claims. As to the 
failure of process argument. however, we note that M2Z had actual notice of the other applications as 
evidenced by its response to these applications in its filings and therefore we see no evidence that MZZ 
was harmed by the alleged failure to receive proper service. 

IV. CONCLUSJON 

32. Therefore, we deny M2Z's and NetfreeUS's petitions for forbearance because we find it is 
not in the public interest to grant them for the reasons outlined above. Further, because we plan to issue 
a Notice of Proposed Rule Making to seek comment on service rules for the AWS-3 band, we dismiss all 
applications to provide service in the 2155-2175 MHz band, without prejudice, and dismiss as moot all 
related petitions to deny and subsequent motions filed in WT Dockets 07-16 and 07-30. 

V. ORDERING CLAUSES 

33. Accordingly. IT IS ORDERED that the Petition for Forbearance Under 47 U.S.C. 5 160, 

34. R IS FURTHER ORDERED that the Petition for Forbearance Under 47 U.S.C. 5 160 filed 

filed by M2Z Networks, Inc., on September 1 ,  2006, is DENIED. 

by NetfreeUS. LLC. on March 2,2007, is DENIED. 

35. IT IS FURTHER ORDERED that the Petition for Reconsideration filed by McElroy 
Electronics Corp., on March 30,2007, is DISMISSED AS MOOT. 

In addition to filing their applications eleclronically on ECFS. as described in the MZZApplication Public Notice, 
several applicants also submitted original hard copies with fee remitlances that were returned by the Commission's 
Financial Operations office in Gettysburg. Pennsylvania, for reasons such as an invalid radio service code or a failure 
10 file electronically. See, e&. Petition for Reconsideration filed by McElroy Electronics, COT. on March 30, 2007. 
Ordinarily. application packages that are immediately returned by the Financial Operations oftice are not considered 
io be pending. However. the applications filed in WT Docket No. 07-16 were not filed pursuant to any particular 
service rules and the Bureau specifically instructed interested parties to file their applications electronically using 
ECFS. Accordingly. given these unique circumstances, the tiling date and status of each application filed in WT 
Docket no. 07.1 6 is governed by the date of electronic filing on ECFS. except for the M2Z application, which pre- 
dated Bureau's instructions. We emphasize, however, that this is an exceptional case-xdinarily, license 
applications are not filed on ECFS and applications returned by the Financial operations ofice are not considered ID 

be pending. 

'I' See Bachow Communications Y. FCC. 257 F.3d 683 (D.C. Cir. 2001). 
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36. IT IS FURTHER ORDERED that the applications for license and authority to operate in the 
21 5 2 1 7 5  MHz band filed by M2Z Networks, Inc., on May 5.2006. and by Commnet Wireless, LLC. 
McElroy Electronics Corp.; NetfreeUS, LLC; NextWave Broadband, Inc.; and Open Range 
Communications, Inc.. each on March 2,2007, and by TowerStream Corporation on March 15.2007, 
ARE DISMISSED without prejudice. 

37. IT IS FURTHER ORDERED that the Petitions to Deny  filed by AT&T. CTIA, Motorola, 
Nextwave, T-Mobile, Verizon. and WCA, on March 2,2007, and the Petitions to Deny filed by Rural 
Carriers and TowerStream on March 15, and March 16,2007, respectively. as well as subsequent 
motions filed in WT Dockets 07-16 and 07-30, are DISMISSED AS MOOT. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Dortch 
Secretary 
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STATEMENT OF 
CHAIRMAN KEVIN J. MARTIN 

Re: Appkutionsfor License and Authority to Operare in (he 21SS-217.5 MHz Band 
W T  Docket No. 07-16: Petitions for Forbearance Under 47 U.S.C. 9 160; WT 
Docket No. 07-30 

Promoting broadband deployment and increasing penetration has been, and 
continues to be, one of my highest priorities. This spectrum has the potential to 
encourage the provision of a variety of broadband services and by a variety of different 
competitors in support of this goal. As several commenters have urged in recent days, the 
public interest is best served by considering fully the best use of this spectrum in a Notice 
of Proposed Rulemaking, rather than through forbearance petitions seeking exclusive use 
for a single entity filed by M2Z and NetfreeUS. The Commission received multiple 
proposals for innovative use of this spectrum apart from those proposed by MZZ and 
Netfreeus, and they deserve due consideration as well. For example, many have 
suggested that we should auction this spectrum, while still others suggest that due to the 
high demand for this spectrum we should consider unlicensed use of the band. Each of 
these proposals has merit, and consideration of either would be inappropriately foreclosed 
by granting forbearance in this instance. We plan to issue this Notice of Proposed 
Rulemaking shortly to address these issues and adopt flexible rules that will encourage 
the innovative use of this unique piece of spectrum. 
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STATEMENT OF 
COMMISSIONER MICHAEL J. COPPS 

Re: Applicationsfor License and Authority to Operate in rhe 2155.21 75 MHz 
Band; Petitions for Forbeurance Under 47 U.S.C. § 160, Order 

1 support today’s Order denying the application and petition for forbearance 
seeking a direct grant of the AWS-3 spectrum. I believe that the proper way to 
allocate this spectrum-in the manner that best serves the public interest-is to 
conduct a general rulemaking, which the Commission will initiate shortly. Such a 
rulemaking should consider the following options: (1) opening this band to 
unlicensed use, as has proved so productive in other bands; (2) designating it for an 
open access model that would combine wholesale broadband access and a Curterfone 
mandate; (3) using it to provide free, advertiser-supported broadband service (as 
initially proposed by M2Z and one other applicant) as well as a fee-based premium 
broadband service: or (4) allocating it through a traditional, largely unconditioned 
auction. 

Conducting this inquiry in the context of a general rulemaking will provide the 
broadest opportunity for interested parties from industry and the public interest 
community-as well as members of the public-to weigh in on these important 
choices. I look forward to working with my colleagues to make sure that we can 
complete this rulemaking in an expeditious fashion. 

I am also mindful of the issues raised in this proceeding by Section 7 of the 
Communications Act, which requires the Commission to act within one year on 
petitions for a new service or technology. While I have serious doubts that a direct 
grant of a license for a valuable portion of the people’s airwaves is what Congress 
meant by the phrase “new technology or service,’’ I certainly agree that the 
Commission must act quickly on all matters brought before it-that is why I have 
consistently encouraged the Commission to put innovative proposals out for 
comment. Indeed, I am a firm believer that the public interest requires regulators to 
allow companies to bring new and valuable products to market as soon as possible. 
While today’s decision-rendered one year after the Section 7 claim was first raised 
in this proceeding+omplies with the plain language of the statute, I believe it has 
been clear for some time that opening a general rulemaking is the right procedural 
path to allocating this spectrum band. Nevertheless, even if the decision we 
announce today comes considerably later than I would have preferred, I fully support 
this item as well as the NPRM we will release shortly. 
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CONCURRING STATEMENT OF 
COMMISSIONER JONATHAN ADELSTEIN 

Re: Applications f o r  License and Authority to Operare in the 2155-2175 MHz Band; 
Perilionsfor Forbearance Under 47 U.S.C. 5 160, WT Docket Nos. 07-16, 07-30, 

There has continued to be keen interest over the past years in the 2155-2175 MHz band 
which holds great promise for operators to introduce new offerings of innovative wireless 
broadband services to American consumers. This spectrum has inexcusably remained fallow 
since the Commission first determined that it was ideally suited for fixed and mobile services, 
including advanced wireless systems. It continues to be critical that we make vibrant, spectmm- 
based communications opportunities available to more consumers and companies. We need to 
promote opportunities to expand wireless connectivity, and move faster to ensure available and 
desired spectrum is put to its highest valued use. 

So I'm disappointed that despite the aggressive interest in and availability of this 
spectrum, the Commission is only now expressing its intent to seek comment on service rules for 
this band, I am also concerned that we have not considered more seriously MZZ's proposal as 
offering a new technology or service under Section 7 of the Communications Act. The directive 
under Section 7 is clear. That is - the Commission should be encouraging the development of 
new technologies and services for the benefit of consumers. Our job at the FCC is to do 
whatever we can to promote spectrum-based opportunities and I am not convinced that we have 
done so adequately here. We must continually evaluate whether our actions, or lack of action, 
undercut the ability of wireless innovators to get access to new or unused spectrum. 

And while 1 am pleased that this Commission has indicated that it will finally move 
forward with plans to put into place a mechanism for allocating the spectrum and requirements 
for offering service in the 2155-2175 band, I urge my colleagues not to wait for months until we 
issue an order allowing for the innovative use of this spectrum. The Commission has already 
accumulated a substantial record in this proceeding on the best uses of this spectrum. It is high 
time for the Commission to seek comment on these issues and it is regrettable that we have not 
already done so. I encourage the Commission to move expeditiously to issue a Notice on the 
services rules in the band. We simply cannot afford to waste any more time. For all of these 
reasons, 1 must concur in this item. 


